T HE term "recognition" has many meanings. We speak in family law of a "recognized child," in public international law of recognizing a newly emerged state or newly installed government, and in private international law (conflict of laws) of recognizing foreign judgments or legal persons. In both public and private international law, it is the nation-state that grants or denies recognition. In public international law, the "recognizing" nation-state expresses "a value judgment acknowledging that a given fact situation is in accord with the exigencies of the international legal order." 1 In private international law (or conflict of laws), on the other hand, the "recognizing" nation-state agrees to extend to its own system certain legal effects attributed to a fact situation in the legal system of another nation-state.
In a pluralistic, horizontally organized world community of nation-states, "recognition" has been a traditional instrumentality for cohesion, even though nation-states have exercised wide discretion in appraising various fact situations and, particularly in public international law, have often employed recognition in pursuit of national foreign policy without reference to the demands of the legal order. However, within a more closely integrated federal or regional community of states, public international law is displaced-to a greater or lesser extent, depending upon the degree of community integration-by "internal" law; and the discretion of one member state in granting or denying recognition of judgments or legal persons, including companies, of another member state is curtailed by normative constraints designed to protect common interests of the community.
• The European Economic Community (EEC or Community) is today the most "integrated" regional community of nation-states. It is based on a multilateral treaty-the Treaty Establishing the European Economic Community 2 -which embodies an intricate design for a progressive coalescence of the national economies of the six "sovereign" member states (Belgium, the Federal Republic of Germany, France, Italy, Luxembourg, and the Netherlands) into a single "Common Market" and eventually into an economic union. The Common Market embraces the "four freedoms": freedom of movement of goods, freedom of movement for workers, freedom of movement for individuals and companies to enter business and to supply services across national frontiers, and freedom of movement for capital throughout the territory of the Community. 3 Moreover, a system of Community-wide rules is necessary in order to ensure a legal order for fair, qualified competition. A common Communitywide policy must govern agriculture, transportation, and commercial relations with nonmember nations. National economic and monetary policies are to be "coordinated" so as to advance growth with stability; and social policies are to be "harmonized." To make this system function smoothly the Treaty provides for a set of new Community institutions, the most important of which are the independent "executive" Commission 4 and the Council of Ministers,is which share the lawmaking power, and the Court of Justice. 6 
II. Is THERE A NEED FOR UNIFORM CONFLICT-OF-LAWS RULES ON RECOGNITION OF COMPANIES THROUGHOUT THE COMMUNITY?
Commercial companies are the dominant mode for the conduct of business in the modern world. Thus, it is not surprising that the Community scheme is particularly concerned with such companies and contemplates that segments of the presently divergent national company laws be "coordinated" so as to be more similar to one another in terms of the protection afforded to shareholders, investors, and creditors. 7 The authors of the EEC Treaty recognized that if companies are to help integrate national markets into a common marketmuch as American corporations have helped to create a single continental market in the United States-the legal order must enable such companies to progress from the classic import-export pattern to a stage at which they create relatively permanent "establishments" beyond their mm states' borders. 8 In American constitutional parlance, the company which has been engaged only in "interstate" business must be free to "enter" another state with a view to doing "intrastate" business there. In order to be able to effect this entry, however, the company must be "recognized" as a legal person in the receiving state; otherwise it will not be able legally to carry on business there, to make contracts, or to sue and be sued in local courts. An analogous situation prevails in the EEC. If a company organized in one member state wishes to do business in another member state, it must be "recognized" in the receiving state as a legal person. 9 The freedom to establish a business (freedom of establishment) 10 and the freedom to supply services across national frontiers 11 -freedoms which the EEC Treaty sought to ensure throughout the Community for the benefit of the companies of member states-could not be effectively achieved without the concomitant assurance of "recognition" of such companies. Although the obligation to recognize in this context appears to be implicit in the Treaty, the member states undertook explicitly in article 220 12 to negotiate about securing "mutual recognition of companies ·within the meaning of article 58." 13 7. See generally, Scholten 
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Michigan Law Review [Vol. 68:1327 In the absence of uniform conflict-oUaws rules, the question whether a foreign company will be recognized or denied recognition is determined in each member state by its own conflict-of-laws rules which serve to identify the applicable law. These conflict-of-laws rules vary considerably from state to state. In the Netherlands the applicable law is the law of the state of the company's incorporation, 14 while in the other five member states the law of the state of the company's "real seat" (central administration) applies. 15 The "real seat" rule is reflected in national legislation, case law, and in some treaties; but there are important variations in its application among those states which adhere to it. 16 It is said that so long 14 Federal Republic of Germany: In one German case, a company incorporated in a state of the United States for the exploitation of Mexican mines, with its main office in Hamburg, fraudulently sold shares in Germany to German residents. In a suit by defrauded shareholders, the German courts refused to consider the company an American corporation and thus refused to apply the law of the state of its incorporation. Since the company failed to comply with the requirements of German stock-company law, it was not considered a German stock company; and the courts consequently applied the German law on noncorporate associations. 136 (1966) , held that these provisions allow an English company to transfer as recognition is governed by divergent national rules, freedom of establishment within the Community cannot be properly safeguarded.17 In addition the need for recognition may arise and must be ensured outside the context of establishment and supply of services. Thus a company, organized and operating in a member state, can be denied standing to sue in another member state on a contract for sale of goods, unrelated to any supply of services, unless the company is recognized in that other state as a legal person with a capacity to sue. For these reasons, uniform conflict-of-laws rules respecting recognition of companies by member states may be desirable for the realization of a Common Market. 18 its "real seat" to Belgium without a loss of legal personality. but that they subject the company to the mandatory rules of Beligian company law.
Luxembourg: , in which the differences in the national statutes, case law, and treaties are described in detail. These differences, and the additional reasons why a new convention was considered necessary, are as follows: (1) The Netherlands applies the "incorporation theory," while the other five signatory states follow the "real-seat" theory; (2) the real-seat theory could result in a refusal of recognition when the real seat of the foreign company is in the state in which recognition is sought-as it does in the Federal Republic of Germany-or it could lead to the application of purely local (forum) law to such a company- When national company laws become more similar as a result of the "coordination" and "spontaneous assimilation" discernible in the current national-law reforms within the member states, 19 the need for uniform conflict-of-laws rules on recognition of companies will undoubtedly be reduced. But the need for such uniform rules will by no means be eliminated, since company laws will surely continue to differ in many respects. Moreover, these company laws will still be a part of the respective national statutory systems and will thus remain subject to change by the national lawmaker. Consequently, it is unlikely in the foreseeable future, if ever, that company law, unlike, for instance, restrictive-practices law, 20 will become "federal-type" Community law. It will, therefore, continue to be necessary to look to the appropriate national conflict-of-laws rules in order to determine whether a foreign company will be recognized as a legal person and, if it is so recognized, what law should govern its internal and external relationships. 21 Although the problem has traditionally been posed in terms of these two distinct and separate questions, some believe that there is little sense in such separation. 22 Indeed from a practical viewpoint, "any legal person is such only in relation to a specific legal issue, such as his capacity to sue, to be sued, or to hold property," and it is in a sense artificial to speak of a recognition of a legal person in the abstract. 23 III. BASES 113-14 (1966) , takes the view that recognition is a real issue only if it is linked with a conflict-of-laws rule determining which law governs the internal and external relationships of the foreign company.
A third and separate question, in addition to the two stated in the text, relates to the prerequisites for the "establishment" of the foreign company, or-in American terms-for its "qualification" to "do business" locally. In the absence of treaty obligations, these prerequisites are determined by the national law of the state of establishment. mum uniformity in the choice of law. There can be no doubt about the situs of incorporation of a company, no matter where the actual corporate administration and operations may be. The "real seat" rule, on the other hand, favors the law of the central administration or principal place of business for choice-of-law purposes. The rationale is that only that approach secures proper regard for economic reality and prevents fraud on, or "abuse of, the law." 24 This rule, which is followed to a varying degree in all member states except the Nether lands, has been criticized on the ground that the task of determining the location of the company's real seat is often difficult and "might impose a heavy burden upon the litigants and the courts in close cases." 25 In terms of the private and governmental interests involved, the problem may be posed in the form of a series of questions: When private parties organize a company, should they enjoy the freedom or "autonomy" to choose the governing law for the company, just as they enjoy similar freedom-particularly on the Continent, and to a somewhat more limited extent in the United States-in selecting the governing law for a contract? 26 Or is it necessary, in view of certain interests of a higher order, 27 for the company to be governed by the law of the state of its "real seat" from which it is administered? At times, the question is posed in a less detached formulation, with a pointed reference to the Delaware and New Jersey experience: Should a state, whether one of the United States or a member state of the EEC, be permitted to adopt, in pursuit of its own economic interests, an "exorbitantly" liberal company law with the purpose of attracting an inordinate number of companies which in fact would have little more than a formal connection with its territory? And should that state be entitled to expect other states-in the context of economic intercourse-to "recognize" such companies as properly constituted legal persons? 28 A recent German study of policy considerations underlying these two competing principles stresses the difference, in terms of the 24 [Vol. 68:lll27 socioeconomic impact, between applying conflict-of-laws rules to simple contracts and applying them to commercial companies which today constitute the most common organizational form of significant enterprise in any national economy. 29 Whereas the contract law contemplates the widest autonomy of the parties, the company law in most Continental states contains a great number of mandatory rules which reflect national legal and economic policies. 80 As a result, the state naturally seeks to have its law applied to all those enterprises which center their activities on its territory; it wants to make sure that these enterprises do not "escape" its control by claiming to be governed by the law of another state with perhaps a more liberal or, in any case, a different system. A variety of governmental interests, real or imaginary, may be involved, including the protection of local creditors and investors and protection of the competitive position of local companies. The assumption is, of course, that significant systemic differences exist between the legal orders concerned, and that as these differences give way to a measure of consensus on questions of economic, social, and legal policy, the intensity of the governmental interest of the national lawmaker in the application of its own law will decrease. Then, the freedom of parties to choose their o·wn law may readily be given a broader scope, as is contemplated by the incorporation rule.
In practical terms, the problem in the EEC today is posed by the fact that the Dutch law resembles more the "liberal" or permissive "enabling type" act, such as is found in Delaware, than it does the laws of the other five member states, which are substantially more regulatory and restrictive. 31 The fear persists in some quarters within the Community that because of the greater freedom afforded by the Dutch law, entrepreneurs will be lured to incorporate in the Netherlands to the prejudice of the other member states with stricter company laws.
The principle of incorporation has been meeting with increasing favor from lawyers in Germany, France, Switzerland, and Italy; 82 and it has been gaining ground in international forums such as the Institute of International Law, 33 If the opposition to the rule of incorporation has been receding somewhat, this trend may be due in some measure to the integrating effect of the rapidly growing international trade, to the emergence of the multistate corporation which no longer operates in the confines of a single nation-state, and generally to intensified transnational intercourse. But as article 2 of the Hague Convention demonstrates, the trend is taking effect only gradually.
B. The Regional Context
The important article 58 of the EEC Treatyl 6 clearly mirrors the changing currents within a regional context. Although it ostensibly concerns only admission to business activities and not conflict-of-laws !l5. Article 1 provides: Legal personality, acquired by a company, association, or foundation under the law of the contracting State where the formalities of registration or publication have been complied with and where its charter seat is located, shall be recognized as of course in the other contracting States, provided that, in addition to the capacity to proceed in court, it imports at least capacity to hold property and to enter into contracts and other legal acts. Legal personality, acquired without formality of registration or of publication, shall be recognized as of course, under the same condition, if the company, association, or foundation has been established in accordance with the law that governs the same. !l6. Article 58 provides:
Companies constituted in accordance with the law of a Member State and having their registered office, central administration or principal establishment within the Community shall, for the purpose of applying ihe provisions of this Chapter, be treated in the same way as natural persons who are nationals of member states. The term "companies" shall mean companies under civil or commercial law including co-operative companies and other legal persons under public or private law, with the exception of non-profit companies.
[Vol. 68:1327 rules, it necessarily assumes that the admitted company will be recognized, since without recognition the admission to do business would be illusory. Article 58 postulates Community-wide freedoms of establishment and of supply of services 87 for companies and legal persons which are organized in accordance with the law of a member state and have their registered office, central administration, or principal place of business within the Community. Thus, it does not require that the "real seat" (central administration) be in the state under whose law the company is organized or, for that matter, that it be anywhere in the Community. 38 A literal interpretation would suggest that merely a registered office anywhere within the Community territory would suffice to satisfy article 58. This broad interpretation, however, has not been entirely accepted because, pursuant to article 52, paragraph I, individual nationals of the member states may claim freedom of establishment in another state only if they are already "established" within the Community, and because companies are to enjoy the same, but not more extensive, benefits as natural persons. 39 Accordingly, the General Programs for the Removal of Restrictions on the Right of Establishment and on the Free Supply of Services, adopted by the Council of Ministers, provide that when the companies "have only their registered office within the Community .. . , their business activity shall show a continuous and effective link with the economy of a member state ... " before they can claim the benefits of the Treaty. 40 The liberal posture embodied in article 58 is obviously related to the coordination of national company laws which is prescribed by the Treaty. This coordination effort-and generally the harmonization of national laws and economic and social policies-are expected to advance freedom of establishment and also remove the obstacles to a more liberal recognition practice. As a short-range objective, however, the member states agreed that the obligation to grant recognition should be strengthened; and they chose an international convention as the vehicle to achieve that objective. 1962) . See also id. at 33. In order to provide a framework for a progressive implementation of the Treaty provisions on the freedoms of establishment and of supply of services, the Council of Ministers adopted the two "General Programs," which define categories of national discriminatory restrictions on access to the many enumerated occupations and professions, and fix deadlines within which these restrictions must be removed.
IV. CONVENTION ON THE MUTUAL RECOGNITION OF COMPANIES AND LEGAL PERSONS
A. The Origin [ 47. According to article 173 of the EEC Treaty, the Court of Justice has the authority "to review the lawfulness of acts other than recommendations or opinions of the Council and the Commission." The most important reviewable "acts" (regulations, directives, decisions) are defined in article 189. 60 This article reflected the assumption that any state which in the future would join the Comm.unity would be required to adhere to the Convention on Recognition of Companies-perhaps with certain adjustments to be negotiated at the time-as well as to the EEC Treaty itself. This provision was dropped in the final text, and all that remains is a joint declaration which is included in a Protocol annexed to the Convention and in which the parties declare their readiness to negotiate with any state "associated" (and by inference with any state that will become associated) with the Community, with a view toward mutual recognition of companies along the lines of the basic principles of the 1968 Convention and in the context of the agreement of association. 111 However, in the minutes of their meeting, the Ministers recorded their unanimous opinion that any state which joins the Comm.unity must also adhere to the 1968 Convention. This statement is of immediate interest in view of the impending negotiations with the United Kingdom, Denmark, Ireland, and Norway concerning admission to membership in the Community. 51. EEC Treaty article 238 provides that: "The Community may conclude with a third country, a union of States or an international organisation agreements creating an association embodying reciprocal rights and obligations, joint actions and special procedures." A number of such agreements have been concluded, but the content varies considerably. must be recognized, without more, if they were organized under the law of a state party to the Convention, 52 and if they have their registered seat (siege statutaire, satzungsmiissiger Sitz) in a territory to which the Convention applies. Article 8 makes it clear that any such company may not be denied recognition even if it is not considered a full-fl.edged legal person under the law in the state in which it was formed; the company must be recognized so long as, under that law, it has the capacity to sue or be sued in its own name, as in the case of the German partnership (offene Handelsgesellschaft). In addition, article 2 extends the benefit of recognition to all legal persons organized under public or private law, other than companies, so long as they meet the same conditions as companies must and so long as they are engaged in an "economic activity" normally performed for remuneration.
B. The Benefiting Companies and Legal Persons
A comparison of this definition of the benefiting companies and legal persons with that contained in article 58 of the EEC Treaty reveals some interesting differences. 53 First, while article 58 appears to exclude "non-profit companies," 54 the 1968 Convention benefits companies of civil and commercial law, whatever the purpose or nature of their activities; their legal form, not their purpose, is the determining factor. Thus companies of civil law are included under the 1968 Convention, even though under the laws of some member states they may be organized for a nonprofit purpose. 55 On the other hand, companies of commercial law are conclusively presumed to engage in "commercial" activity and thus, under the 1968 Convention definition, to pursue a gainful purpose, even though in fact they may not be so doing in an isolated case. 56 52. The term "state" will hereinafter primarily be used to indicate a state party to the Convention.
53. See, Beitzke, Zur Anerkennung; Cerexhe, supra note 41, at 582; Dieu, supra note 17, at 537; Rapport Goldman para. 9-14; Goldman, Le projet 214; van der Grinten, supra note 41, at 204-08. . 54. Cerexhe suggests that article 58, "despite its rather paradoxical language," in effect does not purport to require gainful purpose for companies of civil or commercial law. Cerexhe, supra note 41, at 584. A second extension of the 1968 Convention's coverage beyond the scope of article 58 of the EEC Treaty, stems from article 2 of the Convention which extends coverage to all legal persons other than companies, provided they meet the prerequisite of economic activity normally performed for remuneration. 57 This new verbal formulation 58 was substituted for the "gainful purpose" prerequisite of article 58 because that article, if construed narrowly, might not include certain enterprises which, the national experts felt, should be covered by the Convention. The experts particularly had in mind nationalized enterprises; mixed private-public companies providing public services; and certain modem organizational forms of economic activity which are of entirely private nature, such as companies established by industrial enterprises to supply those enterprises with services relating to research, market surveys, or the protection of industrial property rights-fields in which a profit motive may not be directly involved. Yet the experts were fully aware of the vagueness of the new concept when they drafted the provision. 59
C. Prerequisites for Recognition: Optional Limitations
For recognition purposes, it is sufficient for the companies and legal persons covered by articles I and 2 to have their registered seat anywhere within the Community, even if they have their real seat outside the Community. For instance, a company organized under Dutch law with a real seat in the United States would be covered by the recognition provisions of the 1968 Convention. Thus a registered seat-not a real seat-is the minimum contact required for a claim for recognition. This requirement is, as has been shown, in accord with the literal reading of article 58 relating to the freedoms of establishment and of supply of services. 60 The "real seat" is defined in article 5 of the 1968 Convention as the place of the "central administration." This definition coincides with that of the Hague Convention and with that of the national law in the member states. 61 If this were the entire story, the victory of the incorpora-57. More specifically, such legal persons are included under article 2 if their principal or accessory purpose is "economic activity normaly performed for remuneration," or if they actually engage in such activity on a continuing basis without thereby infringing the law under which they were formed.
58. But see EEC Treaty article 60 which speaks of "services normally supplied for remuneration." 59. Rapport Goldman paras. 10-12. 60. See note 37 supra and text accompanying notes 37-38 supra. 61. Rapport Goldman para. 18. I.I.L. Draft (discussed supra note 33) defines "the actual seat of a rompany" as "the place at which it has its principal center of control and management even if the decisions which are taken at that place follow directives [Vol. 68:1327 tion principle would be complete with regard to recognition. However, following the pattern of the Hague Convention, 62 the concession made in the first two articles by the "real seat" advocates is in part taken back in articles 3 and 4.
First, in article 3, each state is left free to declare that it will deny recognition to any company whose real seat is outside the territories to which the 1968 Convention applies, if the company does not maintain a genuine link (lien serieux, wirkliche Verbindung) with the economy of one such territory. This rather vague limiting clause differs somewhat from the corresponding, and equally vague, limitation grafted upon article 58 of the EEC Treaty by the above-mentioned General Programs, 68 and it may cause difficulties of interpretation. It is clearly designed to prevent a non-Community enterprise from claiming recognition within the Community on the basis of nothing more than a "post office box" address (a registered seat) in the Netherlands.
Second, article 4 deals with the status of a company which claims recognition in the signatory state where its real seat is located, but which was organized under the law of another signatory state, in which it has its registered seat. In such a situation, under the prevailing national laws, if the real seat were located in the Federal Republic of Germany, recognition of such a company in that country could be denied, whereas if the real seat were in Belgium, Italy, Luxembourg, or (since the 1966 reform) France, the law of the real seat would be applied without denial of recognition. 64 The 1968 Convention formula for dealing with this situation was worked out in a special meeting of the Ministers of Justice of Belgium, the given by shareholders who reside elsewhere." Drucker, supra note 33, at 34. With respect to the concept of "central administration," see E. RABEL, supra note 14, at 40-41. Theoretically, a refusal of recognition in this case could be justified on the ground that such a company is entitled to equal, but not more favorable, treatment as com• pared with local companies. See text accompanying note 74 infra.
Netherlands, and Luxembourg. The ministers considered the problem in the context of a company which had been incorporated in good faith in the Netherlands, and which, after it had operated for a time in and from the Netherlands, decided for good business reasons to transfer its central administration (real seat) to another signatory state. According to the final solution embodied in article 4 of the 1968 Convention, a state may declare that it will apply the mandatory provisions of its own law to a foreign company whose real seat is in its territory. However, it may apply its nonmandatory (optional) provisions to that company only if the company's charter does not contain a reference to the law of the state under which it was formed or if the company is unable to show that it has in fact conducted its activity during a "reasonable time" in the state of its formation.
One problem with the formula is that it may be difficult to determine in some instances whether a provision is mandatory or optional in a given system. The mandatory provisions of company law generally include rules on the formation of companies. Thus, the argument could be made that if, according to the mandatory rules of the state in which the foreign company has its real seat, the company is not validly constituted, it may be denied recognition. The Dutch experts strongly opposed such an interpretation as defeating the objective of recognition, and they received substantial support from some other delegations. Without taking a position on this argument, the German delegation posed a series of searching questions and demanded that a uniform interpretation be agreed upon. Evidently the German experts were troubled by a political nightmare: A foreign company, possibly organized abroad by Germans with German capital, could maintain its central administration in German federal territory and claim recognition there as a foreign company, even though the workers would not be represented on the company's supervisory board as required by the federal law on workers' "codetermination." 65 The German demand, however, was opposed by some who argued that the experts should not be expected to interpret their own texts and by others who considered the problem of limited practical importance. Apparently, the experts have not reached an understanding on an interpretation. Thus, any problems that may arise under article 4 will have to be resolve on a case-by-case basis, without reference to an agreed inter- [Vol. 68:1827 pretation. Nevertheless, the text of article 4 itself makes fairly clear the intention of the draftsmen. They intended to prohibit a refusal of recognition by the state of the real seat, and instead-as a compromise-authorized that state to impose its own law on the recognized company. The practical effects of this formula are uncertain and could vary from state to state depending on local law. The formula has all the disadvantages of complexity and ambiguity that characterize a laborious compromise. Although the solution represents some progress over the Hague Convention, 66 the prospect of living under nvo different company-law systems is fraught with so many uncertainties, particularly if the requirements of the two systems should not be compatible, that the affected company is likely to feel compelled to transfer its real seat to the state in which it was formed, in order to avoid the operation of article 4. 67 The state's option under article 4 to impose its own law upon a foreign company is limited to the case in which the company's real seat is in its own territory; if the real seat is in a different territory, article 4 does not apply. More specifically, a company organized in state A, with its real seat in state B, must be recognized in state C even if state B follows the real-seat principle. This result is another small improvement over the Hague Conven~ion formula which demands recognition in this situation only if state B adheres to the principle of incorporation. 68 The result called for by the Convention on Recognition of Companies is desirable in this case since the interest of the "third" state, where recognition is claimed, in having its own law applied is not as pervasive as it might be if the real seat were also located in its territory. But the adopted solution could still lead to a situation in which a company is viewed in a third state as governed by the law of the state of its formation, while the state of 66. Article 2 of the Hague Convention (see note 17 supra) allows refusal of recognition in this situation unless the real seat is transferred to a state which follows the principle of incorporation. Similarly, articles 3 and 4 of the I.I.L. Draft would permit refusal of recognition by the state of the real seat if the company's charter does not accord with the law of that state, unless (and this is a deviation from the Hague solution) the company carries its principal business activity in the state of incorporation (article 3) or has "real connection" with the territory of that state (article 4). This "real connection must be established by facts other than the mere indication of a registered office, and may in particular consist of a place of business in the territory, of the origin of the share or loan capital of the company, of the nationality or habitual residence of the shareholders or of those in control of the company" (article 4).
67. See Beitzke, Zur Anerkennung 94; van der Grinten, supra note 41, at 208. In order to reduce the threat to legal security that is posed by the options left open in articles 3 and 4, the 1968 Convention provides that the states which desire to take advantage of those options must make the necessary declarations, at the latest, when they deposit their instrument of ratification (article 15).
68. Hague Convention art. 2(2). See also articles 8 and 4 of the I.I.L. Draft.
the real seat is free to apply its own mandatory law to the company pursuant to article 4. The fact that article 4 allows for such an outcome indicates that the 1968 Convention does not achieve the fullness of uniform treatment which is a major, if not the paramount, objective of conflict-of-laws rules. 60
D. Effects of Recognition
Reflecting the "traditional solution of private international law," 70 which is also apparent in the Hague agreement, article 6 of the 1968 Convention provides that a company or legal person which is entitled to recognition by virtue of the Convention shall have the same capacity that it has under the law of the state in which it was organized. But here again the 1968 Convention contains limitations designed to ensure the forum state a degree of freedom to apply its own law. 71 The first such limitation derives from article 4 which can come into play, as has been stated, 72 when the real seat of the company is situated in the state in which recognition is sought while the situs of incorporation is in another member state. Among the rules of its own law which the state of the real seat is free to apply to the foreign company might be a provision affecting the capacity of the company.1a
Second, pursuant to article 7, the state in which recognition is claimed may deny the foreign company specific rights which under its mm law are also denied to local companies of a "corresponding type." Any such limitation, however, cannot have the effect of depriving the foreign company of its basic capacity to be the subject of rights and obligations, to enter into contracts and undertake other legal acts, and to sue and be sued. 74 Furthermore, the foreign company which receives such limited recognition cannot itself invoke in court the limitations allowed by article 7. Thus, the limitations are exclusively for the protection of local parties that contracted with the company. 75. This was considered by some an improper discrimination against foreign companies. See, e.g., van der Grinten, supra note 41, at 209. But see Rapport Goldman para. 25.
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The limitations on recognition which are possible under articles 4 and 7 are based on a rather esoteric distinction between two concepts: on the one hand the "general capacity" consisting of the "abstract aptitude to take part in legal life" 76 as "a distinct entity" which is determined exclusively by the law of the state of incorporation; and on the other hand, the specific rights "which form the concrete content of the general capacity" 77 and which in the first instance are also determined by the law of the state of incorporation, but which the state where recognition is sought may deny by reference to its own law, 78 within the limits described above. 79 This abstract analysis lends support to those who consider it futile to attempt to draw a sharp distinction between "recognition" and the conflict-of-laws rules which determine the law governing the capacity and specific rights of the foreign company. 80 When one speculates on the future application of these limitations, he must keep in mind that the 1968 Convention seeks to ensure certain minimum rights normally associated with and derived from recognition, but does not deal with the freedoms of establishment and of supply of services, which involve rights connected with speciftc activities. 81 Thus, on the one hand, a German company need not be established in France, or supply services there, in order to claim the right to sue in a French court on its contract to purchase goods or to hire personnel in France; its right to sue derives from the recognition in France of its general capacity and is specifically guaranteed by article 7 of the Convention. 82 On the other hand, if under French law a local limited-liability company is excluded from the banking business, a German limited-liability company-of a "corresponding type"--could also, presumably, be excluded from that business in France, again, in accordance with article 7. Moreover, the German company, in seeking to enter the banking business in France, could not rely on the EEC Treaty provisions concerning establishment and supply of services, since, under those provisions, France is required to accord the German company only equal treatment with that accorded to its own companies. 83 There is, finally, another group of restrictions related to article 7 which may be illustrated by the rule in German law confining membership on the executive board (Vorstand) of German stock companies to natural persons and making legal persons ineligible for membership. It could hardly be argued that a foreign stock company formed in a state which does not have such a restriction could be denied recognition in the Federal Republic under article 7 solely because its executive board includes another company-that is, a legal rather than a natural person-among its members. Professor Goldman takes the optimistic view that this type of question is not likely to arise very often in practice. In his opinion, the differences among the national laws governing the two types of companies that one is most likely to encounter in transnational business-that is, the stock company and limited-liability company-are no longer very marked so far as the rules concerning capacity are concerned; and the differences which do exist will be further reduced in response to the coordination of national laws. 84 Some may argue, however, that Professor Goldman is overly optimistic about the amount of progress which can be achieved through coordination.
76,

E. The Exception of Public Policy (Ordre Public)
In the field of conflict of laws, the exception of public policy (ordre public) traditionally enables the forum state to refuse to apply foreign law which would otherwise govern under its own choice-of-law rules. Thus, for instance, the Hague Convention stipulates that its provisions governing recognition may be disregarded by a signatory state on the ground of ordre public. 85 In the framework of the EEC, a public-policy exception formulated in such general terms as that of the Hague Convention appeared inappropriate. For that reason the draftsmen of the Convention on Recognition of Companies sought to restrict the scope of the exception; in article 9 they limited the application of that exception to situations in which the company claiming recognition contravenes-through its charter purpose, through the objective which it seeks to achieve, or through the activities in which it is in fact engaged86-the principles which the forum state considers a matter of [Vol. 68:1327 public policy "in the private international-law sense." 87 The draftsmen, however, did not attempt to provide a uniform definition of the concept of public policy "in the private international-law sense." 88 This approach somewhat resembles the approach taken in the United States, where the exception of public policy remains operative among the states of the Union. Although in principle the scope of the exception in this country is defined by state law, its reach has been reduced by the courts in the choice-of-law setting, and its application in that setting is subject only to a very loose control of the United States Constitution. 89 In a somewhat different setting, however, American courts, relying on the full faith and credit clause of the Constitution, have for all practical purposes eliminated public policy as a ground for the refusal to "recognize" the judgments of sister states. 90
It was suggested during the negotiations on article 9 of the 1968 Convention that the concept of public policy should be made a part of Community law, common to all states and applicable not only to recognition of legal persons, but also in other contexts, such as that involving the Convention on Judicial Jurisdiction and Execution of Judgments. 91 The Governments, however, evidently were unwilling to go that far in the direction of unification. On its face, article 9 seems to assume that, subject to the above-mentioned vague limitation,92 it is for each state to supply its own definition of "public policy" in applying the exception. Nevertheless, in view of the consistent case law of the national courts of the signatory states, public policy "in the private international-law sense" was clearly intended to encompass only the fundamental political, social, and economic precepts of the forum state; in any case it was understood to be less comprehensive than the French "internal public policy" ( ordre public interne equivalent of what the Convention describes as the "ordre public in the private international law sense,'' provides that "the application of a foreign law is excluded if the application would be contrary to concept of public policy has been reduced somewhat in the 1968 Convention, it probably still encompasses not only certain fundamental rules of statutory national law, but also the underlying principles and policies as well.
Article 9 singles out one specific instance in which the exception of public policy may not be invoked. It provides that if the so-called "one-man company" may lawfully exist in its own state, it cannot be denied recognition in the other states on the ground of public policy.u Although national company laws in the Community at present do not allow a company to be initially organized by a single founder, both German and Dutch laws do acknowledge the continuing existence of a company even if, after its formation, all of its shares are acquired by the same person; and French law follows this view with regard to foreign companies when the law governing those companies acknowledges such continuing existence. The Belgian courts, however, have steadfastly refused, on grounds of public policy, to recognize such "one-man" companies. 95 From the viewpoint of the Belgian Government, this provision of article 9 offers a convenient opportunity for replacing an outdated and obnoxious judge-made rule. 96 Article 9 does not provide an express answer to the question whether the forum state could impose personal liability on the single shareholder, but perhaps a subsequent directive on the coordination of the company laws might tackle this thorny problem.
Article 10, which also relates to the public-policy exception, makes it clear that any "principles and rules" of national law that are contrary to the EEC Treaty may not be considered national public policy for the purpose of denying recognition under article 9. The experts apparently had in mind certain principles-such as discrimination on the ground of nationality in the field of establishment-which, although eliminated among the members of the Community, may remain applicable in the member states vis-a-vis nationals of countries outside the Community. 97 Yet article 10 would probably also apply to the non-self-executing provisions of the EEC Treaty or to Community directives, if a member failed to implement those provisions in its national law, although the experts obviously did not wish to contemplate the likelihood of such noncompliance. One interesting practical effect of article 10 may be that, in case of litigation before a national court concerning recognition, that court may be required, in accordance with article 177 of the EEC Treaty, 98 to refer to the Community Court of Justice the question of interpretation of that provision of the EEC Treaty which the relevant national policy is alleged to contravene. 99 
F. Toward a Uniform Interpretation?
The Community Court of Justice would seem to be the logical forum for ensuring an effective application and, above all, a uniform interpretation of the 1968 Convention, since national courts are likely to diverge in their interpretation of some of the Convention's general and often ambiguous formulas. But, as indicated above, the jurisdiction of the Community Court does not extend to the 1968 Convention, 100 although it could be so extended if a clause to that effect were included in the text of the Convention. One possible legal basis for a clause so extending the Court's jurisdiction might be found in article 182 of the EEC Treaty, which enables the Court to assume jurisdiction over Treaty-connected disputes between two member states if those disputes are submitted to the Court by virtue of a special agreement (compromis, Schiedsvertrag). If 1968 Convention was drafted, however, the member states were apparently not prepared to take this further step toward legal integration. It was argued that the Court of Justice was essentially equipped to deal only with questions of "public law," and that it would have to form a separate chamber to deal with "private-law" cases of the sort that arise under the Convention. A more weighty argument was based on the proposition that the question of the extension of the Court's role was of a more general scope, because it arose in connection with all the "European" conventions negotiated in accordance with article 220. According to that argument, since different arrangements might be required for different conventions, an amendment to the EEC Treaty might be more appropriate for dealing with the problem. Thus, the working group confined itself to the promulgation of a joint declaration which was attached to the 1968 Convention 102 in which the parties affirmed their readiness to study the possibility of broadening the jurisdiction of the Court and negotiating an agreement to that effect. A special group has in fact been established for this purpose,103 and it has reportedly reached an agreement on a draft Pro- [Vol. 68:1827 tocol that would extend the Court's jurisdiction so as to enable it to interpret the 1968 Convention in cases certified to it from national courts in accordance with article 177.
V. CONCLUSION
In the context of a regional integrated market, law on the recognition of companies should serve to advance the security and growth of transnational intercourse and to free the corporate decision-maker from unnecessary legal restraints. Perhaps because the negotiations for the EEC Convention on Recognition of Companies began at a relatively early date, when the Common Market was still more a hope than a reality, the Convention in some respects falls short of meeting this purpose. It does advance toward a stricter obligation to recognize and toward a greater uniformity in the choice-of-law rules accompanying recognition; but because of the many options left open to the member states, the 1968 Convention fails to ensure true uniform treatment and legal certainty in the practice of recognition. The complexity of the solutions embodied in the 1968 Convention was due largely to the divergence among the national laws, particularly to the divergence between Dutch law, which follows the incorporation principle, and the laws of the other five states, which still largely adhere to the real-seat principle. Moreover, the differences in the application of the "real seat" rule between the Federal Republic of Germany and the other four members also posed a problem. 104 One may only speculate what sort of document the experts could have produced if they had directed their considerable talents and expertise toward devising a truly new framework £or recognition, based on a realistic analysis of the common governmental and private interests in a modern economic union, rather than devoting so much attention to devising ingenious escape mechanisms designed to pacify traditional national fears and concerns. Actually, in its basic approach and technique, the 1968 Convention differs little from the Hague Convention, which of course was not conceived in the context of an integrated regional market. Yet the EEC Convention has without question introduced improvements both over the prevailing state of the national laws and over the Hague Convention. It has broadened the circle of the benefiting legal persons, it has increased the acceptance of the incorporation principle in situations in which the registered and real seats of the company are sepa-104. See note 16 supra. rated, and it has somewhat reduced the scope of the public-policy exception. One may expect that the convention on safeguarding the legal personality of a company in case of the transfer of its seat, a convention which still remains to be negotiated in accordance with article 220 of the EEC Treaty, 105 will carry the trend toward harmonization further, particlarly since mutual knowledge of national laws will be increased and the differences among them will be reduced both by national reforms and, it is also hoped, by Community coordination.
In any event, one's judgment of the EEC Convention on Recognition of Companies must be tempered by an understanding of the political realities in Europe at the time the Convention was drafted, including the fact that it was the first agreement reached in accordance with article 220 to supplement the EEC Treaty, and thus was blessed with all the exaggerated care that lawyers everywhere tend to lavish upon a "precedent." To an American la'wyer, hardened by the disconcerting process of interest analysis which characterizes the current uncertain state of the conflict-of-laws doctrine in the United States, the formulas of the Convention appear at the same time too rigid to meet the vagaries of actual life and too vague to be of real help. One must keep in mind, of course, that the Congress of the United States has never even entered the precincts of the choice-oflaw area-although it has had ample and unquestioned constitutional power to do so, under the full faith and credit clause and the interstate and foreign commerce clause-but rather has abandoned that area, for better or for worse, to the courts. In fact, the full faith and credit clause itself, as interpreted by the United States Supreme Court, has proved to be a weak reed in the choice-of-law field. 106 Nevertheless, numerous company-related problems in the choice-oflaw field have been indirectly eliminated in the United States by the enactment of federal legislation in other areas, particularly in the securities area. 107 In the final analysis, the EEC Convention on the Mutual Recognition of Companies and Legal Persons must be viewed in the broader perspective of the on-going effort to fashion a modern legal framework for transnational "European" business. This effort proceeds at three levels: the coordination . of conflicting national policies, including economic, monetary, regional, and subsidies policies; second, the harmonization of national laws, including company, tax, and industrial-property laws, and the creation of new transnational legal forms, such as the proposed "European" patent or "European" company form; and third, the unification of national conflicts-of-laws rules affecting the "mobility" of national companies. The Convention on Recognition of Companies falls within the third category, as do the proposed conventions on transnational mergers, 108 transfer of company seats, 109 and bankruptcy law. 110 It demonstrates the difficulties incumbent in fashioning uniform conflict-of-laws rules among nations with divergent national laws, even when those nations are making a conscious effort to minimize the differences in their laws in the framework of an integrated regional community.
